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ACCESS ALERT 
 
FHA Litigation Update 
 
Last week the US Department of Justice (US DoJ) filed a lawsuit against the 
owners, developers, builders and engineers of two Savannah, 
Georgia, condominium complexes.  The lawsuit alleges that they violated the 
Fair Housing Act (FHA) because it did not include required accessible features for 
persons with disabilities. The suit seeks a court order requiring the defendants to 
modify the complexes and pay monetary damages to compensate victims and 
a civil penalty to be paid to the government. 
  
 Fighting illegal housing discrimination is a top priority of the Justice 
Department.  It has filed 111 suits alleging housing discrimination based on 
disability since 2001. In addition, many other developers have been sued in 
federal court in private actions. 
  
KMA provides services nationally to help multi-family developers avoid costly 
schedule delays, change orders, and litigation. 
  
Attached is a link 
(http://www.multihousingnews.com/multihousing/content_display/features/e3i7e
39d77f0e7863858cdea9224faa3013) to an article authored by KMA Principal 
David Kessler that is in the September 24 issue of Multi-Housing News addressing 
several common design and construction mistakes.   
 
 
Kessler McGuinness & Associates, LLC , is a nationally known firm that specializes 
in accessibility compliance planning through access audits, access master plans, 
architectural plan review, accessible design review protocols, training and 
resource development.  We also serve as expert witnesses for plaintiffs and 
defendants. Clients include airports, commercial property owners, educational 
institutions, government agencies, architects, and attorneys.   
  
Please call, 617-641-2802, if you have any questions or would like to discuss one of 
your projects. 

http://www.multi-housingnews.com/multihousing/content_display/features/e3i7e39d77f0e7863858cdea9224faa3013
http://www.multihousingnews.com/multihousing/content_display/features/e3i7e39d77f0e7863858cdea9224faa3013
http://www.multihousingnews.com/multihousing/content_display/features/e3i7e39d77f0e7863858cdea9224faa3013
http://www.kmaccess.com/


E x c l u s i ve  W e b  F e a t u r e :   

E n s u r i n g  A c c e s s i b i l i t y :  M u l t i f a m i l y  H o u s i n g  D e v e l o p e r s  L e a r n  f r o m  F H A  
L i t i g a t i o n   

S e p t  2 4 ,  2 0 0 7   
 
B y  D a v i d  K e s s l e r ,  K e s s l e r  M c G u i n n e s s  a n d  A s s o c i a t e s ,  L L C  
 
T h r e e  y e a r s  a g o  t h e  m u l t i f a m i l y  h o u s i n g  i n d u s t r y  c o l l i d e d  w i t h  t h e  F a i r  H o u s i n g  
A c t  ( F H A )  w i t h  s e v e r a l  l a w s u i t s  a l l e g i n g  t h a t  s o m e  o f  t h e  c o u n t r y ’ s  l a r g e s t  
d e v e l o p e r s  h a d  d i s c r i m i n a t e d  a g a i n s t  p e o p l e  w i t h  d i s a b i l i t i e s  i n  t h e  d e s i g n  a n d  
d e v e l o p m e n t  o f  t h o u s a n ds  o f  r e s i d e n t i a l  u n i t s  i n  h u n d r e ds  o f  f a c i l i t i e s  a c r os s  
t h e  c o u n t r y .  O n e  s e t t l e m e n t  r e q u i r e s  o v e r  $ 2 0 , 0 0 0 , 0 0 0  o f  b a r r i e r  r e m o v a l  
a n d  $ 4 0 0 , 0 0 0  i n  d a m a g e s  a nd  l e g a l  f e e s .   
 
T h e  l i s t  o f  d e f e n d a n t s  r e a d s  l i k e  a  w h o ’ s  w h o  o f  m u l t i f a m i l y  h o u s i n g —
A r c h s t o n e - S m i t h ,  A v a l o n B a y  T r u s t ,  B o z z u t o  &  A s s o c i a t e s .  T h e  l a w s u i t s  a l l e g e  
“ c o n t i n u o us  a n d  s y s t e m a t i c  c i v i l  r i g h t s  v i o l a t i o n s  a g a i n s t  p e r s o n s  w i t h  
d i s a b i l i t i e s ”  i n  t h e  d e s i g n  a n d  c o n s t r uc t i o n  o f  d w e l l i n g  u n i t s  i n  m u l t i f a m i l y  
p r o j e c t s  ac r o s s  t h e  c o u n t r y .  T y p i c a l  b a r r i e r s  c i t e d  i n c l u d e  e x c e s s i v e  s l o p e s  o f  
e x t e r i o r  w a l k w a y s  an d  c u r b  r am p s ;  c o m m o n  u s e  a r e a s  s uc h  a s  p o o l s ,  l o c k e r  
r o o m s ,  a n d  c o m m u n i t y  k i t c h e n s  t h a t  l a c k  a c c e s s i b l e  e l e m e n t s ;  a n d  b a t h r o o m s  
a n d  k i t c h en s  i n  d w e l l i n g  u n i t s  w i t h o u t  a d e q u a t e  c l e a r  m a n e u v e r i n g  s p a c e .  
 
A  W a l l  S t r e e t  J o u r na l  a r t i c l e  r e p o r t e d  t h a t  t h e  p l a i n t i f f s  h a d  f i l e d  t h e  l a w s u i t s  
b e c a us e  " t h e  n u m b e r - o n e  c r i s i s  f o r  p e o p l e  w i t h  d i s a b i l i t i e s  i s  o b t a i n i n g  
a c c es s i b l e  h o u s i n g . "  I n  i t s  2 0 0 6  a n n u a l  r e p o r t ,  H U D  r e p o r t ed  t h a t  t h e r e  w e r e  
m o r e  d i s c r i m i n a t i o n  c o m p l a i n t s  u n d e r  t h e  F H A  t h a n  e v e r  b e f o r e  a n d  t h e  
g r e a t e s t  n u m b e r  w e r e  b a s e d  o n  d i s a b i l i t y .   
 
S c r u t i n y  o f  F H A  c o m p l i a n c e  i n  m u l t i f a m i l y  h o u s i n g  i s  l i k e l y  t o  c o n t i n u e  f o r  t w o  
r e a s o ns .  F i r s t ,  t h e i r  f r u s t r a t i o n  w i t h  f i n d i n g  a c c es s i b l e  h o us i n g  r e m a in s  h i g h ;  
a n d  s e c o nd ,  a t  l e a s t  o n e  m a j o r  d e v e l o p e r  h a s  r e s po n d e d  t o  t h e  l i t i g a t i o n  b y  
a g r e e i n g  t o  m a k e  t h e i r  d e v e l o p m e n t s  a c c e s s i b l e  r a t h e r  t h a n  f i g h t i n g  c o m p l i a n c e  
i n  c o u r t .   
 
F a i r  H o u s i n g  A c t  R e q u i r e m e n t s   
 
F a i l u r e  t o  d e s i g n  a n d  c o n s t r u c t  m u l t i f a m i l y  d w e l l i n g s  w i t h  c e r t a i n  a c c e s s i b l e  
a n d  a d a p t a b l e  f e a t u r e s  b e c a me  a n  a c t  o f  d i s c r i m i n a t i o n  i n  1 9 8 8  w h e n  t h e  
f e d e r a l  F a i r  H o u s i n g  A c t  w a s  a m e n d e d  t o  i n c l u d e  p e o p l e  w i t h  d i s a b i l i t i e s  a s  a  
p r o t e c t e d  c l a s s .  T h e  d e s i g n  s t a n d a r ds ,  h o w e v e r ,  d e f i n i n g  c o m p l i a n c e  w i t h  t h e  
F H A ’ s  n o n - d i s c r i m i n a t i o n  p r o v i s i o n s  a r e  c o n f u s i n g .  T h e  F H A  d o e s  n o t  r e f e r e n c e  
a  s i n g l e  a c c es s i b l e  d e s i g n  s t an d a r d .   
 
A t  f i r s t ,  t h e  F H A  r e c o g n i z e d  t w o  “ s a f e  ha r b o r s ”  f o r  s a t i s f y i n g  i t s  a c c e s s i b l e  
c o n s t r uc t i o n  r e q u i r em e n t s — e i t h e r  A N S I  A 1 1 7 . 1  o r  a  s t a t e  c o d e  i n t o  w h i c h  t h e  
r e q u i r e m en t s  o f  t h e  F H A  A m e n d m e n t s  h a d  b e e n  i n c o r p o r a t e d .  S u b s e q u en t l y ,  
H U D  i s s u ed  t h e  F a i r  H o u s i n g  Ac c e s s i b i l i t y  G u i d e l i n e s ,  f o l l o w e d  b y  t h e  F H A  
D e s i g n  M an u a l ,  t o  h e l p  i n t e r p r e t  t h e  g u i d e l i n e s .  T o  d a t e ,  t h e  F H A  A c c e s s i b i l i t y  
G u i d e l i n e s  a l o n g  w i t h  s e v e n  o t h e r  d e s i g n  s t a n d a r d s  a r e  r e c o g n i z e d  by  H U D  a s  
c o m p l i a n c e  “ s a f e  h a r b o r s ”  ( s ee  s i d e b a r  b e l o w  f o r  a l l  e i g h t  s a f e  h a r b o r s ) .  
 
I n  a n  i n d u s t r y  t h a t  h a s  e v e r y - d a y  e x p e r i e n c e  c o m p ly i n g  w i t h  b u i l d i n g  c o d e s ,  
d e a l i n g  w i t h  a  c i v i l  r i g h t s  l a w  w i t h  m u l t i p l e  p o s s i b l e  c o m p l i a n c e  s t a n da r d s  h a s  



p r e s e n t e d  s o m e  p i t f a l l s ,  i n c l u d i n g :  
 
Tw o  g r o un d  f l o o r s :  I n  b u i l d i n g s  w i t h o u t  e l e v a t o r s  a l l  g r o u n d  f l o o r  u n i t s  m u s t  
b e  c o m p l i a n t .  I n  2 / 3  o r  3 / 4  s p l i t s ,  t h e r e  a r e  t y p i c a l l y  t w o  g r o u n d  f l o o r s .  A l l  
s i n g l e  s t o r y  u n i t s  o n  b o t h  g r o u n d  f l o o r s  m u s t  b e  a c c es s i b l e— e v e n  w h e n  t h e r e  i s  
n o  v e h i c u l a r  a c c es s  t o  t h e  “ t e r r a c e ”  l e v e l .  T h e  o n e  e x c e p t i o n  t o  t h i s  
r e q u i r e m en t  i s  i f  a n y  o f  t h e  e n t r a n c e s  m e e t  t h e  s i t e  “ i m p r a c t i c a b i l i t y ”  t e s t .   
 
N o t  e ve r y t h i n g  i s  “ a d a p t a b l e . ”  A d a p t a b i l i t y  d o e s  n o t  a p p l y  t o  a l l  o f  t h e  F H A  
r e q u i r e m en t s .  T h e  F H A  G u i d e l i n e s  r e q u i r e  s o m e  f e a t u r e s  o f  c o v e r e d  u n i t s  t o  b e  
a c c es s i b l e  ( i . e .  t h e  c o r r i d o r  s i de  o f  t h e  u n i t  e n t r a n c e  d o o r )  an d  a l l o w  o t h e r s  t o  
b e  a d a p t a b l e  ( i . e .  r e m o v a b l e  c a b i n e t s  un d e r  s i n k s ) .  F o r  e x a m p l e ,  b a t h r o o m s  
w i t h  i n - s w i n g i n g  d o o r s  m u s t  h a v e  a  m i n i m u m  o f  3 0 - i n .  b y  4 8 - i n .  o u t  o f  t h e  s w i n g  
o f  t h e  d o o r .  T h i s  c l e a r  s p a c e  a l l o w i n g  a  p e r s o n  us i n g  a  w h e e l c h a i r  o r  s c o o t e r  t o  
e n t e r  a n d  c l o s e  t h e  d o o r  c a n no t  b e  p r o v i d e d  b y  r e v e r s i n g  t h e  s w i n g  a t  a  l a t e r  
d a t e  w h e n  n e e d e d .  I t  m u s t  b e  p r o v i d e d  a t  t h e  t i m e  o f  f i r s t  o c c u p a nc y .   
 
F i n i s h e d  s u r f a c e s  a t  r e m o va b l e  c a b i n e t s :  C a b i ne t s  a r e  a l l o w e d  u n de r  c e r t a i n  
s i n k s  a n d  c o o k t o ps  i f  t h e  c a b i n e t  i s  “ e a s i l y  r e m o v a b l e . ”  O f t e n  o v e r l o o k e d  i s  t h e  
r e q u i r e m en t  t h a t  w h e r e  c a b i n e t s  a r e  r e m o v a b l e ,  t h e  f l o o r ,  w a l l  a n d  c a b i n e t  
f a c e s  o f  t h e  k n e e  s p a c e  b e  f i n i s h e d  d u r i n g  i n i t i a l  c o n s t r uc t i o n  s o  n o  o t h e r  w o r k  
i s  n e c e s s a r y  w h e n  t h e  b a s e  c a b i n e t  i s  r e m o v e d .  T h e  s m a l l  a d d i t i o n a l  e x p e n s e  
t o  c o n t i n u e  f l o o r i n g ,  b a s e b o a r d ,  c a b i n e t  f i n i s h ,  a n d  p a i n t  i s  c o n s i d e r ed  a n  
a c c e p t a b le  c o s t  a t  t h e  t i m e  o f  c o n s t r u c t i o n ,  a s  o p p o s e d  t o  t h e  d i f f i c u l t y  o f  
m a t c h i n g  m a t e r i a l s  a t  a  l a t e r  d a t e — o f t e n  u n d e r  d i f f e r e n t  o w n e r s h i p —w h e n  t h e  
u n i t  i s  a d a p t e d .   
 
D e t e c t a b l e  w ar n i n g s :  B e c a u s e  t h e  l e a s i n g  o r  s a l e s  o f f i c e s  o f  m u l t i f a m i l y  
d e v e l o p m e n t s  a r e  " p l a c e s  o f  p u b l i c  a c c o m m o d a t i o n "  u n d e r  t h e  A D A ,  t h e s e  
f a c i l i t i e s ,  i n c l u d i n g  a s s oc i a t e d  p a r k i n g  a n d  w a l k w a y s ,  m u s t  m e e t  t h e  A D A  
A c c e s s i b i l i t y  G u i d e l i n e s  ( A D A A G ) ,  a s  w e l l  a s  t h e  F H A  A c c e s s i b i l i t y  G u i d e l i n e s .  
A l t h o u g h  t h e  A D A A G  r e q u i r e me n t  f o r  d e t e c t a b l e  w a r n i n g s  w a s  s u s pe nd e d , s  i t  
h a s  b e e n  r e n e w ed  s i n c e  J u l y  o r  2 0 0 6 .  S i n c e  t h a t  t i m e ,  a l l  c u r b  r a m p s  i n  
a c c es s i b l e  p a t h s  o f  t r a v e l  t o  p u b l i c  a c c om m o d a t i o n s  ( i . e .  l e a s i n g  a n d  s a l e s  
o f f i c e s )  a r e  r e q u i r e d  t o  h a v e  d e t e c t a b l e  w a r n i n g .  
 
C e n t e r e d  c l e a r  s p a c e :  T h e  3 0 - i n  b y  4 8 - i n .  c l e a r  s p a c e  r equ i r e d  a t  a p p l i a n c e s  
a n d  f i x t u r e s  s u c h  as  r a n g e s ,  s i n k s ,  r e f r i g e r a t o r s ,  a n d  b a t h t u b s  m u s t  b e  
c e n t e r e d .  T h e  c e n t e r e d  c l e a r  s p a c e  m us t  b e  p a r a l l e l  t o  r a n g e s .  A t  a l l  o t h e r  
f i x t u r e s  a n d  a p p l i a n c e s  i t  c a n  b e  e i t h e r  a  p a r a l l e l  o r  f r o n t  a p p r o a c h .   
 
T h e r e  a r e  s e v e r a l  s t e p s  d e v e l o p e r s  c an  t a k e  t o  h e l p  p r e v e n t  c o m m o n  e r r o r s  i n  
F H A  c o m p l i a n c e :   
 
S a f e  H a r b o r :  D e c i d e  w h i c h  “ s a f e  h a r b o r ”  w i l l  b e  u s e d  f o r  y o u r  p r o j e c t  a t  t h e  
b e g i n n i n g  o f  t h e  d e s i g n  p r o c e s s .  I f  t h e  l o c a l  b u i l d i n g  c o d e  i s  n o t  a  s a f e  h a r b o r  
t h e n  i t  i s  c r i t i c a l  t o  a n a l y z e  w h e r e  t h e y  d i f f e r .  O n e  e l e m e n t  t h a t  i s  i n c r e a s i n g l y  
b e c o m i n g  a n  a r e a  o f  c o n f l i c t  i s  t h e  m a x i m u m  b a l c o n y  d o o r  t h r e s h o l d  a l l o w e d  b y  
t h e  F H A  v s .  t h e  r e q u i r e m e n t  f o r  g r e a t e r  w a t e r  a n d  w i n d  p r o t e c t i o n  i n s t i t u t e d  i n  
s o m e  l o c a l  c o d e s  s i n c e  K a t r i n a .   
 
P l a n  f o r  c o n s t r u c t io n  t o l e r a n c e s :  W he r e  r e q u i r e d  m a n e u v e r i n g  s p a c e  i s  
d e s i g n e d  t o  a b s o l u t e  m i n i m u m  d i m e n s i o ns  t h e r e  i s  n o  r o o m  f o r  c o n s t r uc t i o n  
t o l e r a n c e s .  F o r  e x a m p l e ,  t h e  a p p l i c a t i o n  o f  t i l e  a s  a  w a l l  f i n i s h  c o u l d  d e c r e a s e  
t h e  c l e a r  f l o o r  s p a c e  b e l o w  t h e  m i n i m u m  r e q u i r e d .   
 



S h ow  a c t u a l  a p p l i a n c e  i n s t a l l a t i o n .  K M A  o f t e n  r e v i e w s  p l a n s  s h o w i ng  U -
s h a p e d  k i t c h e n s  w i t h  t h e  r e q u i r e d  6 0 - i n .  t u r n i n g  d i a m e t e r  a n d  t h e  r e f r i g e r a t o r  i s  
s h o w n  f l u s h  a g a i n s t  t h e  w a l l .  I f  t h e  i n s t a l l e d  p o s i t i o n  o f  t h e  r e f r i g e r a t o r  i s  a n y  
d i s t a n c e  o f f  t h e  w a l l  i t  w i l l  p r o t r u d e  i n t o  t h e  r e q u i r e d  c l e a r  t u r n i n g  s p ac e .  
T h e r e f o r e ,  t a k e  i n t o  c o n s i d e r a t i o n  t h e  a c t u a l  i n s t a l l a t i o n  r e q u i r e m e n t s  f o r  t h e  
s p e c i f i e d  r e f r i g e r a t o r  m o d e l .   
 
P e r f o r m  F H A  c o m p l i a n c e  p l a n  r e v i ew :  P l a n  r e v i e w s  s p e c i f i c  t o  F H A  
c o m p l i a n c e ,  w h e t h e r  p e r f o r m e d  i n - h o u s e  o r  b y  a  c o n s u l t a n t ,  c a n  c a t c h  t h e  
m i s t a k e s  t h a t  o f t e n  o c c u r  w h en  d e s i g n e r s  a r e  j u g g l i n g  m u l t i p l e  p r o g r am  
d e m a n d s .  R e v i e w s  ea r l y  i n  d e s i g n  d e v e l o p m e n t  a r e  m o s t  h e l p f u l  i n  i d e n t i f y i n g  
t h e  b r o a d e r  s c o p i n g  i s s u e s  w h i l e  r e v i e w s  o f  9 0  p e r c e n t  D D  o r  a  C D  s e t  a r e  b e s t  
f o r  c a t c h i n g  n o n - c om p l i a n t  d e t a i l s .   
 
S p e l l  o u t  F H A  c o m p l i a n c e  i n  c o n s t r u c t i o n  c o n t r a c t s .  E v e n  w h e n  d e s i g n e d  
c o r r ec t l y ,  p r o j e c t s  ma y  n o t  b e  b u i l t  t o  t h e  d i s c e r n i n g  s t a n d a r d s  o f  a c c e s s i b l e  
d e s i g n .  F o r  e x a m p l e ,  w a l k w a y s  m a y  h a v e  c r o s s - s l op e s  o f  3  p e r c e n t ,  w he n  t h e  
m a x i m u m  a l l o w e d  u n d e r  A D A A G  a n d  F H A  i s  2  p e r c e n t .  S o m e  d e v e l o p e r s  
a c t u a l l y  g i v e  t h e i r  c o n t r a c t o r  a  “ S m a r t L e v e l ”  a n d  a s k  t h e m  t o  c e r t i f y  c o m p l i a n c e  
w i t h  s l o p e  a n d  c r o s s - s l o p e  r e qu i r e m e n t s  a t  a l l  w a l k w a y s  a n d  a c c es s i b l e  p a r k i n g  
s p a c es .  
 
M a k i n g  F H A  c o m p l i a n c e  a  p r om i n e n t  g o a l  o f  t h e  d e v e l o p m e n t  t e a m  a n d  a  c l e a r  
m e a s u r e me n t  o f  a  p r o j e c t ’ s  s uc c es s  c a n  e n s u r e  t h a t  m u l t i - f a m i l y  d e v e l o p e r s  
a v o i d  t h e  e r r o r s  t h a t  l e a d  t o  l a w s u i t s  an d  t h e  s u b s e q u e n t  e x p e n s e  o f  p r o v i d i n g  
a  r e m e d y  a f t e r  t h e  f a c t .  
 
D a v i d  K e ss l e r  i s  a  P r i n c i p a l  o f  K e s s l e r  Mc G u i n n e s s  a n d  A s s o c i a t es ,  L L C ,  
n a t i o n a l l y  r e c o g n i z e d  e x p e r t s  i n  a c c e s s i b i l i t y  p l a n n i n g  a n d  u n i v e r s a l  
d e s i g n .  
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